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Abstract:

The Romanian Private International Law has acquireslv choice-of-law

rules on the effects of marriage by Articles 25892696 of the Romanian Civil
Code 2009 (enforced since October 1, 2011). Thates mepresent an original

adaptation of Articles 48 to 54 of the Belgian Camfe Private International Law

2004, of Article 3089 paragraph 2 of the Civil @odf Quebec and of Article 20
paragraph 2 of Law no. 105 of 1992 on the Settlaroéthe Private International

Law Relations. The new Romanian choice-of-law ruese drafted following the

answers given to The Green Paper on the Conflidtao¥s in Matters Concerning
Matrimonial Property Regimes, Including the Questi@f Jurisdiction and Mutual

Recognition. As a novelty, these choice-of-lawgttéroduce into Romanian Law
the concepts of habitual residence (instead of dibeyiand of general effects of the
marriage.
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| A new source for the Romanian Private InternationalLaw

On October 1, 2011, in Romanlagw no. 287 of July 17, 2009 on the
Civil Code,republished in Monitorul Oficial (Official Gazette) no. 505 of
2011 entered into force, replacing the Civil Codel864. Article 8 and
Article 2557 of the newCivil Code stipulate that the determination of the
civil law governing the legal relationships withf@eign element shall be
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done in accordance with the Private Internatiorek ltules of Book VII of
the Civil Code That means the newivil Code includes new general
choice-of-law rules which repealed the rules predidor in Articles 11-147
of Law no. 105 of 19982n the Settlement of the Private International Law
Relations. The rules of Book VIl of th€ivil Codeare applicable unless
otherwise provided by the international conventiBagnania has joined, by
the European Union’s Law or by special laws (Paplyr3 of Article 2557).

The new international proceedings rules (whicH waplace Articles
148 to 181 ot.aw no. 10%f 1992) will be found in Articles 1017 to 1084 of
Book VII (The International Civil Litigatioh of the newCode of Civil
Procedure Law no. 134 of 201 which will enter in force on June 1, 2012.

This paper aims to present the new choice-of-laesron the personal
and patrimonial effects of marriage. These rulestarbe found in th€ivil
Code, in Book VII (entitled Private International Law Rules)Title I
(Conflict of Law$, Chapter Il Family), Section | Marriage), Subsection 2
(Effects of marriage Articles 2589 to 2596.

Il New choice-of-law rules for the general effectsf the marriage

Article 2589 is entitledrhe Law Applicable to the General Effects of
Marriage. According to paragraph 1, the general effects ofrienge are
subjected to the law of the spouses’ common habigsadence, or in the
absence of a common habitual residence, to the conmational law of the
spouses. In the absence of a common citizenship gémeral effects of
marriage will be subjected to the law of the Statethe territory of which
the marriage was celebrated. Paragraph 2 defiresdhcept of “general
effects of marriage”, a concept unknown to the Ruara Family Law up to
now’. The above mentioned paragraph reads that theditermined in
accordance with paragraph 1 governs both the pairsord the statutory
patrimonial effects of marriage from which spousesild not derogate

1 These articles of law were expressly repealeditiigle 230 letter q of Law no. 71 of
2011 on the Enforcement of Law no. 287 of 2009 Thal Code (Official Gazette no. 409 of
June 10, 2011)

2 Chapter Il of Title | Marriage) of the Family Code1953 (code which was enforced
between 1954 and 2011), was entitleflects of Marriage Section | of this chapter was
entitled The Personal Rights and Duties of the Spous#ie Section Il bore the titl&he
Patrimonial Rights and Duties of the Spouses.
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irrespective of their chosen matrimonial regimerageaph 3 provides an
exception from the rule established in paragraphh®is, the spouses’ rights
over the family home and the regime of some jualdacts concerning the
family home are subjected to the law of the pladeens this home is
situated. The juridical acts mentioned in Article82 paragraph 3 of the
Civil Code are the legal acts provided for in Adi822 paragraphs 1 and 2
of the same code ( i.e. the deeds concerning Hpsition and the use of the
family home as well as the deeds of dispositionoorwhich entail the
removal of the goods which furnish or decorateféimeily residence).

In order to fully understand the novelty of thevisions of Article
2589 of the Romania@ivil Code2009 it is imperative to compare Article
2589 with the old Romanian choice-of-law rules ofide 20 of Law no.
105 of 1992 on the Settlement of the Private International LRelations.
The first paragraph of Article 20 dfaw no. 105of 1992 provided: “The
personal and patrimonial relations between spouwses subject to the
common national law and, if they have differentizeibships, they are
subject to the law of their common domiéit&ccording to paragraph 2 of
Article 20 of Law no. 10%of 1992, the common national law or the law of
common domicile of the spouses continued to regullé effects of the
marriage, even if one of them changes, as the masebe, citizenship or
domicile. Paragraph 3 of Article 20 provided: “lmetabsence of a common
citizenship or a common domicile, the personal atrimonial relations
between the spouses are subject to the law of tdte 8n the territory of
which they have or had their common residence tr which they have the
closest relations in common”. So, until the enfareat of the newCivil
Code the old Romanian choice-of-law rule had sulg@dioth the personal
and patrimonial relations between spouses (with gkelusion of those
relations that could be settled by an antenuptge@ment, agreement
governed by the law provided for in Article 21 lcdw no. 105%f 1992) to
the law designated by a series of connecting faad@posed in cascade (a
legal technique called “Kegel’'s ladder”): commontio@ality, common
domicile, common residence (actual or former ) trel State the spouses
have the closest relation in common with. The coting factors of

3 The Parliament of Romani®omanian Legislation . Volume 36. Private Interoaél
Law Relations and the Commercial ArbitratioBecond Edition Revised and Enlarged,
Bucurssti, 1998,154.
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common nationality and common domicile enjoyed gresability,
continuing to designate the law that governed tsgnal and patrimonial
relations between spouses even in the event wherspouse had changed
his (her) nationality or domicile. Comparing ArgcR589 of the Romanian
Civil Code2009 with Article 20 oLaw no. 10%f 1992 it is obvious that, in
the new Civil Code, the Kegel's ladder is much more simplified and
modernized. Thus, common nationality of the spousss been demoted
from the status of the main connecting factor ® plosition of a subsidiary
one. The common domicile has been replaced with itternationally
acclaimed concept of commohabitual residencewhich is correctly
classified both by the Common Law States and byRbmano-Germanic
Law countrie§ Article 2570 of the RomaniaCivil Code provides in
paragraph 1 that, in the sense of Book VII (bookiclwhdeals with the
Private International Law), the habitual resident@ natural person is the
State where that person has her/his main residestedthstanding the fact
that the person has or has not accomplished tlz fegnalities to register
as such that dwelling. The habitual residenceradtaral person acting in the
exercise of her/his profession is the place whaae person has her/his main
establishment. In paragraph 2 of Article 2570 C@&xdde it is provided that
for the purpose of determining the main resideedl e taken into account
those personal and professional circumstances wihidicate durable
connections with that State or the intention talelsth such connections.
Paragraph 5 of Article 2570 provides that the probhabitual residence
could be made by any means of evidence. Accordingrticle 87 of the
RomanianCivil Code,the natural person’s domicile is the place wheee th
person has his main residence. Corroborating Ari@d with Article 2570
paragraphs 1, 2 and 5, it is clear that, in the remanian Private
International Law,habitual residenceepresents, for natural persons, the
synonym fordomicile The common residence of the spouses and th&e"Sta
with which the spouses have the closest relationsoimmon” have been
replaced with the more certain connecting factoteaf loci celebrationis.
The connecting factors ohabitual residenceand nationality enjoy,

4 B. Audit, Droit international privé,Quatriéme Edition, Paris, Economica, 2006, p.129,
C.M.V. Clarkson and J. HillThe Conflict of LawsThird Edition, Oxford University Press,
2006, pp.43-45 and L.l. de Winter, “ Nationality @omicile ? The Present State of
Affairs », Recuiel des Cours de L'Academie de droit internatioda La Hay¥0l.128,
(2969 /1), pp 425 an428
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according to Article 2596 paragraph 1 (presenteldvwjethe same great
stability asdomicileandnationalityin Article 20 paragraph 2 dfaw no. 105
of 1992. Also Article 2589 introduces, by meanspefagraph 3, a new
choice-of-law rule that subjects the spouses’ gghter the family home to
lex rei sitae.

The inspiration source for the choice-of-law sulgf Article 2589
could be found partially in the SwitzerlandXivil Code 1907and in the
Civil Code of Quebecl991 (according to point Ill, letter b ofhe
Preliminary Theses of the Draft of the Law on theilCode approved by
Government Decision no. 277 of 209%nd partially in other two secret
sources of inspiration: the SwiBederal Code on Private International Law
1987and the BelgiaiCode on Private International La004.

Il New choice-of-law rules on the matrimonial regime

Article 2590 of the Romania@ivil Code2009 has the titldhe Law
Applicable to the Matrimonial Property Regintestates in paragraph 1 that
the law applicable to the matrimonial property negjiis the law chosen by
the spousesParagraph 2 provides that the spouses are allawatbbse:

a) the law of the State on the territory of whichheit spouse has his/her
habitual residence at the time of designation;

b) the law of the State of which either spouse iational at the time of
designation;

c) the law of the State where the spouses estabisHitst common
habitual residence after marriage celebration.

In accordance with paragraph 1 of Article 25%tigulation on
Designating the Law Applicable to Matrimonial Profye Regime) the
agreement concerning the choice of the law apgkctat the matrimonial
property regime can be concluded before the cdiebraf the marriage or
at the very moment of the celebration or during rtteriage. Paragraph 2
provides that the formal conditions of the stipilatare those provided

5 Government Decision @¥7 of March 11, 2009 (Official Gazette no.213 of ApZi
2009) is available in Romanian at:

http://lucian-http://lucian-cosmin.blogspot.com/20®4/tezele-prealabile-ale-proiectului-
de.html (accessed on February, 14 2012).
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either by the law that governs the matrimonial propregime or by the law
of the place where the agreement is concludednyrcase, the choice of the
applicable law has to be made expressly by a docusigned and dated by
the spouses or has to arise undoubtedly from theigions of a marriage
contract. When the Romanian Law is applicable, fdrenal requirements
provided by it for the validity of the marriage ¢mact have to be complied
with. Paragraph 3 of Article 2591 provides that #peuses can choose any
time another law applicable to the matrimonial @y regime with the
fulfilment of the conditions settled in paragraph Bhe new applicable law
shall have effect only for the future, if the spesiglo not provide otherwise
and it shall not affect, in any circumstance, igats of a third person.

Article 2592 settles thebjective determination of the law applicable
to the matrimonial property regimdf the spouses have not chosen the
applicable law, their matrimonial property reginfeal be subjected to the
law applicable to the general effects of marridge the law designated by
Article 2589).

Article 2593 of the Romania@ivil Code2009 delimits thelomain of
the law applicable to the matrimonial property negi Thus, according to
paragraph 1 of Article 2593, the law applicabléhte matrimonial property
regime settles:

a) the validity of the stipulation on the choice dtiketapplicable law,
excepting capacity;

b) the admissibility and the validity of the marriag@ntract , excepting
capacity;

c¢) the limitations in choosing the matrimonial prageaegime;

d) the possibility of changing the matrimonial prageregime and the
effects of this change;

e) the content of each spouse's patrimony, the spbrights over goods
as well as the regime of the spouses’ debts;

f) the termination and the liquidation of the matrinabmproperty regime
as well as the rules on the partition of the commaperty.

Paragraph 2 of the same article provides that tiesless, the constitution of
the portions and their attribution are subjectethtolaw of the State where
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the goods are placed at the time of partitionh& spouses have goods in
another country than the State the law of whichapplicable to the
matrimonial property regime, this choice-of-law eulill contradict the
statement of paragraph 1 letter f of Article 2588;ording to which the law
applicable to the matrimonial property regime gogethe rules on the
partition of common property. The core of the rud@spartitioning common
property rests in composing the portions and aiting them.

According to Article 2594 (the dfmal Conditions of the Marriage
Contract), the formal requirements for concluding a marriagatract are
those provided either by the law applicable to thatrimonial property
regime or by the law of the place where the contimconcluded (lex loci
contractus).

Article 2595 of the RomaniarCivil Code 2009 is entitled The
Protection of the Third Persondn accordance with paragraph 1, the
publicity and opposability requirements of the rimatmial property regime
are subjected to the law applicable to the matriedoproperty regime.
Paragraph 2 provides that nonetheless, when aes@mea third party had
their habitual residences in the same State, atrhiment when the legal
relation between them was born, the law of thateStaapplicable, unless:

a) any requirements of publicity or registration dfied by the law
applicable to the matrimonial property regime hesrbfulfilled;

b) the third party either knew the matrimonial prdperegime, at the
time when the legal relation between that spousetlaa third party
arose, or he ignored it by his imprudence;

c) the rules of publicity for immovables provided thye law of the state
where the immovable is situated have been compligd

Article 2596 of the RomaniarCivil Code 2009 is entitledThe
Mutation of the Habitual Residence or of the Nadidg. According to
paragraph 1, the law of the common habitual reselesr the law of the
common nationality of the spouses continue to guthe effects of the
marriage, even if one spouse changes, as the @asbaenhabitual residence
or nationality. Paragraph 2 provides that if boplousses change habitual
residence or, as the case may be, nationalitylativeof the new common
habitual residence or the law of the new commoronal law shall govern
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the matrimonial property regime only for the futurenless otherwise
provided by the spouses, and under no circumstirsteall not affect the

rights of a third person. In accordance with paapbr3, nevertheless, if the
spouses have chosen the law applicable to themmatial property regime,

the law shall remain the same even if the spoubasge their habitual

residence or nationality.

The new Romanian choice-of-law rules on the lawliagble to the
patrimonial relations between spouses and espediallthe matrimonial
property regimes are much more detailed than tl&elof law provisions
of Articles 20 and 21 olLaw no. 1050f 1992. The reader is already
acquainted with the provisions of Article 20, dissed in the previous
section. The patrimonial relations between spousesyell as the personal
relations, were subjected until October 1, 2011th® law designated by:
common nationality, common domicile, common resg@e(actual or past)
and the State with which the spouses have the stleskation in common.
Article 21 of Law no.1050f 1992 provided in paragraph 1 that the
fundamental conditions required for concluding theenuptial agreement
(marriage contract) were those provided by theonatilaw of each future
spouse. Paragraph 2 of Article 21 regulated tretelgime and the effects of
the marriage contract were ruled by the law therfuspouses had chosen by
agreement or, in the absence of such a law, bylaestipulated under
Article 20. In accordance with paragraph 3 of Adi21, the same law [that
governs the regime and the effects of the maragé¢ract-A.N.] established
whether it is possible to change or to replace ghtenuptial agreement
during the marriage. The modification or the newrnmage contract could
not bring prejudice to third persdnsSo, instead of six articles of law that
regulate different situations arisen in the conftitlaws on the patrimonial
relations between spousdsaw no. 105 of 1992n the Settlement of the
Private International Law Relationkad only two articles of law, one
(Article 20) designating the law applicable to fhersonal and patrimonial
relations between spouses (pecuniary relationshwduie not regulated by a
marriage contract) and the other (Article 21), sajvthe conflict of laws on
the marriage contract (antenuptial agreement). [atter was incomplete,
because there was no clear choice-of-law rule erfdtmal requirements of
the antenuptial agreement. The Romanian scholardwi opinions on this

®The Parliament of Romaniap.cit, p.154.



New romanian choice-of-law rules on marriage effect 97
matter: the majority supported the view accordiogwhich the formal
requirements of the antenuptial agreement wereestdy to Article 86 on
the formal requirements of the contfaethile some scholars supported only
lex voluntatis or the law applicable to the perd@mal patrimonial relations,
using the provisions of Article 21 paragrapf Rowadays, in the new
RomanianCivil Code there is a special provision in Article 2594 dre t
matter of the formal requirements of the matrimbmianvention (which
subjects the formal conditions to the law applieabd the matrimonial
property regime or to lex loci contractus). An exmtion for the small
number of articled.aw no. 1050f 1992 had on the patrimonial relations
between spouses could be found in the fact thavdeet 1954 and 2011,
Romanian Law recognized only one matrimonial prgpeegime (the
community of property) and forbade the marriagetrsmt. Because the
Civil Code 2009 regulates in sixty articles of law (Article$23to 372) the
spouses' patrimonial rights and duties, recognizihgee matrimonial
property regime'$ as well as the marriage contract, it is naturaBiook VII

of the same code to provide six articles on the kpplicable to the
patrimonial effects of marriage.

" According to Article 86 of Law no. 105 of 1992 etfiormal requirements of a contract
were subjected to: the law that governs the fundémheequirements of the contract (lex
voluntatis or the law determined by objective ciitg or by the law of the State, where one
party was at the date when the contract was coadluar by the law of the State where the
representative of one party was at the moment efcibnclusion of the contract. See D.
Lupascu, Drept interngional privat [the Private International Law],Bucuyte Editura
“Universul juridic”,2008, p.197.For a broader p#deof applicable laws see O. Ungureanu,
C. Jugastru, A. CircaManual de drept intern@onal privat [Handbook of Private
International Law], Bucusgi, Editura Hamangiu, 2008, p.221.

8 N.C. Dariescu, Relgiile patrimoniale dintre sg in dreptul interngional privat
[Patrimonial Relationships Between Spouses in Pril@@national Law],Bucurgi, Editura
C.H. Beck, 2008, pp.103-110.

° About the difficulties arisen in Private Interratal Law litigation see for example N. C.
Dariescu and C. Dariescu, “The Difficulties in SalyiLitigation Concerning the patrimonial
Effects of a Marriage Between an Italian Citizen arlRomanian Citizen"Journal of Private
International LawMolume 4, Number 1,April 2008, ppl07-120

19" The three matrimonial property regimes are: tta¢ugory community of property, the
separation as to property and the conventional aamitynof property (i.e a legal partnership
of acquests modified by contract).
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According to Point Il letters d and e ofhe Preliminary Theses of
the Law Draft-Civii Cod¥, the inspiration source used by Romanian
legislators for drafting articles 2590 to 2596 bé& tRomaniarCivil Code
2009 are: The Green Paper on the Conflict of Laws in Mati&mcerning
Matrimonial Property Regimes, Including the Quessi@f Jurisdiction and
Mutual Recognitiof  with its summary of replies and thelague
Convention of 14 March 1978 on the Law Applicalde Matrimonial
Property Regimeéthough it is not ratified by Romania). A comprebier
comparative study of the new Romanian choice-of-lales on the
matrimonial property regimes and of the rules @& ltague Convention of
1978 demonstrates that the Romanian drafting commiidenot use the
authentic text of the convention but the Belgiateipretation of this
convention, embodied in Articles 49 to 54 of thddiéan Code on Private
International Law 2004 (code that is not mentioned ihhe Preliminary
Theses.among the inspiration sourcEs)The Romanian legislators adapted
the provisions of both the Belgi@ode on Private International La2004
and of the Hague Convention of 14 March 1978 on the Law Applie to
Matrimonial Property Regimetmkinginto account the answers to tGeeen
Paperon the Conflict of Laws in Matters Concerning Matanial Property
Regimes.

According to Article 2559 paragraphs 1 and 2 ofrikgvCivil Code
the Romanian Private International Law admits ahly renvoi of the first
degree. In accordance with the third paragraphrt€la 2559, the renvoi is
excluded when the parties have chosen the appdidabl or in the case of
the law applicable to the formal conditions of aidital act or to extra-
contractual obligations as well as in other casgsessly provided by the
international conventions Romania has joined tathieylaw of the European
Union or by the domestic law. That means that ie field of the

11 Approved byGovernment Decision no.28f March 11, 2009 and available in Romanian
at: http://lucian-cosmin.blogspot.com/2009/04/tezalealabile-ale-proiectului-de.html
(accessed on March 1, 2012)

12 COM (2006) 400,SEC(2006) 952 final.

BThe text of theGreen papeis available at:
http://eur- http://ec.europa.eu/civiljustice/divefdocs/com_2006_400_en.pdf (accessed on
March 1, 2012). The summary of replies to this greaper is available at:
http://ec.europa.eu/civiljustice/news/docs/summangwers_com_2006_400_en.pdf
(accessed on Marchl, 2012).
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matrimonial property regimes, the renvoi of firggdee will seldom occur
(only when the spouses have not chosen the apldidaty) and will be
excluded in the case of the law applicable to trenél conditions of the
marriage contract or of the spouses’stipulatiothenapplicable law.

In accordance with Article 2564 paragraph 1 of R@manianCivil
Code 2009 the application of the foreign law is removed itriansgresses
the public order (public policy) of the RomanianvRte International Law
or if it has become competent by fraud. When theigm law is removed,
the Romanian law shall be applied. This paragraphspired by Article 8 of
Law no. 105o0f 1992. The second paragraph of Article 2564 éwplahe
concept oftransgression of the public order of the Romaniarvdte
International Law This infringement appears when the applicabiitythe
foreign law would produce results which are incotiigp@ with the basic
principles of the Romanian Law or European Unidrasv and with the
fundamental human rights.

Article 2566 of the newCivil Code provides for mandatory rules.
Paragraph 2 of this article provides for the faatufe applicability of foreign
mandatory rules, if the legal relation with an edgmnof extraneity has close
connections with the law of that State and thetilegite interests of the
parties require for it. These foreign mandatarkes will be assessed in
accordance with their object and purpose and byctimsequences of their
applicability or non-applicability.
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